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SCHOOL  EXPULSIONS 


JlIN    1    1972 


.  STITUTE  OF  GOVERNMENT 

FOR  WEARING  LONG  HAIR     ^"^'^  of  north  carodn. 


The  Fourth  Circuit  Court  of  Appeals,  which  has 
jurisdiction  over  North  Carolina,  recently  ruled  in 
Massie  v.  Henry'  that  the  right  of  students  "to  wear 
their  hair  as  they  wish  is  an  aspect  of  the  right  to  be 
secure  in  one's  person  guaranteed  by  the  due  process 
clause,  with  overlapping  equal  protection  clause 
considerations  .  .  .  ."  In  so  ruling,  the  court  over- 
turned a  federal  district  court  decision  that  had  up- 
held a  hair  regulation  used  in  the  schools  of  Haywood 
County,  North  Carolina. 

The  court  said  in  Massie  that  the  school  admin- 
istrators had  the  burden  of  proving  the  necessity  of  a 
regulation  that  infringed  on  the  students'  rights  and 
that  they  had  not  met  that  burden.  The  school  board 
had  claimed  that  the  needs  for  discipline  and  safety 
were  sufficient  justifications  for  the  rule.  It  intro- 
duced evidence  to  show  that  students  with  long  hair 
had  evoked  considerable  "jest,  disgust,  and  amuse- 
ment," making  it  hard  to  restore  and  keep  order.  The 
court  found  this  evidence  insufficient  and  observed 
that  "faculty  leadership  in  promoting  and  enforcing 
an  attitude  of  tolerance  rather  than  one  of  suppression 
or  derision  would  obviate  the  relatively  minor  dis- 
ruptions which  have  occurred."  The  court  dismissed 
the  alleged  safety  problems  by  suggesting  that  they 
could  easily  be  dealt  with  by  requiring  students  to 
wear  "hairbands,  hairnets,  or  protective  caps."  Judge 
Boreman  dissented  on  the  basis  that  buch  matters  are 
best  left  to  the  discretion  of  local  authorities. 

The  Fourth  Circuit  has  now  joined  the  First, ^ 
Seventh,'  and  Eighth"  Circuits  in  ruling  for  students 


1.  F.2d f4th  Cir.  1972). 

2.  Richards  v.  Thurston,  424  F.2d  1281  (1st  Cir.  1970). 

3.  Breen  v.  Kahl,  419  F.2d  1034  (7th  Cir.  1969),  cert. 
denied,  398  U.S.  937  (1970);  and  Crews  v.  Clone,  432  F.2d 
1259  (7th  Cir.  1970). 

4.  Bishop  V.  Colaw,  450  F.2d  1069  (8th  Cir.  1971). 


in  hair  cases  while  the  Fifth,'  Sixth,'  Ninth,'  and 
Tenth*  Circuits  have  ruled  for  the  school  boards. 
Since  the  Supreme  Court  has  denied  certiorari  in 
cases  supporting  each  side,  it  is  unlikely  that  the 
Massie  case  will  be  overruled. 

During  the  last  year  and  a  half  over  fifty  cases 
have  dealt  with  the  legality  of  school  regulations 
prohibiting  long  hair  on  male  students.'  These  cases 
usually  have  been  based  on  one  or  more  of  four 
constitutional  grounds;  Such  regulation  is  (1)  a 
violation  of  due  process,  (2)  a  violation  of  equal 
protection  of  the  laws,  (3)  an  infringement  of  freedom 
of  speech,  or  (4)  an  abridgment  of  a  fundamental 
freedom  under  the  Ninth  Amendment.  Determining 
whether  a  constitutional  violation  exists,  however, 
involves  balancing  the  state's  interests  against  those 
of  the  student. 

In  balancing  those  interests,  some  courts  have 
struck  down  the  hair  regulation  because  it  was  not 
established  that  long  hair  caused  disruptions  or  cre- 
ated health  or  safety  problems  in  the  schools.'"  The 
"disruption"  test  stems  from  Tinker,  in  which  the 
Supreme  Court  recognized  that  school  regulations, 
restricting  what  would  otherwise  be  an  exercise  of 
constitutional  rights,  could  be  upheld  if  it  was  shown 
that  "the  students'  activities  would  materially  and 
substantially  disrupt  the  work  and  discipline  of  the 
school.""   The  crucial  determination,  of  course,   is 

5.  Wood  V.  Alamo  Heights  Independent  School  Dist., 
433  F.2d  355  (5th  Cir.  1970):  Stevenson  v.  Board  of  Educ, 
426  F.2d  1154  (5th  Cir.  1970). 

6.  Jackson  v.  Dorrier,  424  F.2d  213  (6th  Cir.),  cert, 
denied,  400  U.S.  850  (1970). 

7.  King  V.  Saddleback  Jr.  College  Dist.,  445  F.2d  932 
(9th  Cir.  1971). 

8.  Freeman  v.  Flake,  448  F.2d  258  (10th  Cir.  1971). 

9.  These  cases  are  collected  in  a  chapter  on  pupils  in 
the  forthcoming  1972  Yearbook  of  School  Law. 

10.  See,  e.g.,  Dawson  v.  Hillsborough  County  School 
Bd.,  322  F.  Supp.  286  (M.D.  Fla.  1971). 

11.  Tinker  v.  Des  Moines  Ir.dependent  Community  School 
Dist.,  393  U.S.  503  (1969). 
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what  constitutes  a  "material  and  substantial" 
disruption. 

Some  courts  found  that  the  mere  fear  of  disruption 
was  not  adequate  to  remove,  under  the  disruption 
doctrine  of  Tinker,  the  constitutional  protection  of 
long  hair.'^  One  court,  like  the  Fourth  Circuit  in 
Massie,  said  that  the  hostile  reaction  of  other 
students  was  not  the  kind  of  disruption  Tinker  was 
concerned  with  and  did  not  suffice  to  justify  a  hair 
regulation.'^  Many  more  cases  were  decided  in  favor 
of  the  students  simply  because  the  school  board 
failed  to  prove  to  the  court's  satisfaction  that  a 
"substantial  disruption  of  or  material  interference 
with  school  activities"  would  indeed  occur.'"  On  the 
other  hand,  some  courts  found  that  hair  regulations 
did  promote  a  valid  school  policy,  and  others  were 
unwilling  to  interfere  with  the  administration  of  the 
schools.''  Still  others  used  the  disruption  doctrine  of 
Tinker  to  overcome  any  contended  right  to  wear  long 
hair,"  while  some  courts  avoided  the  issue  by 
deciding  the  cast  on  other  grounds." 

From  the  large  number  of  hair  cases,  it  is  clear 
that  many  schools  continue  to  expel  and  suspend  male 
students  for  wearing  long  hair.  In  North  Carolina, 
however,  the  law  is  clear:  Students  have  a  constitu- 
tionally protected  right  to  wear  long  hair  and  they 
cannot  be  expelled  for  this  reason. 

12.  See.  e.g.,  Lambert  v.  Marushi,  322  F.  Supp.  326 
(S.D.  W.Va.  1971). 

13.  Turley  v.  Adel  Community  School  Dist.,  322  F. 
Supp.  402  (S.D.  Iowa  1971). 

14.  See,  e.g.,  Richards  v.  Thurston,  424  F.2d  1281  (1st 
Cir.  1970);  and  Martin  v.  Davison,  322  F.  Supp.  318  (W  D 
Pa.   1971). 

15.  See.  e.g..  Freeman  v.  Flake,  448  F.2d  258  (10th  Cir 
1971). 

16.  See,  e.g.,  Gfell  v.  Rickelman,  441  F.2d  444  (6th  Cir 
1971). 

17.  See,  e.g..  Griffin  v.  Tatum,  425  F.2d  201  (5th  Cir 
1970). 

RECENT  COURT  DECISIONS 

Sale  of  Newspapers.  Cloak  v.  Cody,  326  F.  Supp.  391 
(M.D.  N.C.),  449  F.2d  781  (4th  Cir.  1971). 
Facts.  Daniel  Cloak,  a  junior  high  school  student 
in  the  Chapel  Hill-Carrboro  schools,  sought  to  sell 
newspapers  at  school.  The  school  board,  pursuant  to 
G.S.  115-35(f)-which  authorizes  school  boards  to 
regulate  solicitations,  sales,  and  fund-raising  activ- 
ities-had a  regulation  prohibiting  sales  and  solicita- 
tions for  nonschool  purposes.  After  Cloak  insisted  on 
selling  his  newspapers  (he  was  permitted  to  distribute 
them  free),  the  school  suspended  him.  Cloak  sought 
money  damages  and  to  enjoin  the  school  from  pro- 
hibiting the  sales. 

Holding.  Judge  Edwin  M.  Stanley  for  the  federal 
district   court  found  there  was  no  First   Amendment 


issue  since  the  school  sought  only  to  regulate  the 
commercial  sale  of  mercnandise  at  school,  a  per 
missible  regulation  of  school  activities.  Judge 
Stanley  noted  that  if  the  plaintiff  could  not  be  pro- 
hibited from  his  commercial  activity,  then  all  other 
children  could  sell  any  commodity  they  chose.  "Under 
these  circumstances,"  he  noted,  "it  is  not  difficult  to 
imagine  the  chaos  that  would  result."  Accord,  see 
Katz  V.  McAulay,  438  F.2d  1058  (2nd  Cir.  1971). 

On  appeal  to  the  Fourth  Circuit,  the  Court  of 
Appeals  refused  to  review  the  constitutionality  of  the 
North  Carolina  statute  and  the  school's  action  taken 
pursuant  to  it  because  the  plaintiff  had  left  the  state 
and  there  was  no  showing  of  monetary  damages.  Under 
these  circumstances,  the  court  considered  any 
decision  as  simply  advisory.  Accordingly  it  vacated 
the  judgment  of  the  district  court  and  dismissed  the 
action  as  moot. 

Requirements    for    Renewing    Teaching    Certificates 

Upheld-Gut/irie    v.     Taylor,    279    N.C.    703,     185 
S.E.2d  193  (1971). 

Facts.  Plaintiff,  a  teacher  and  assistant  principal 
holding  a  "G"  certificate,  brought  a  class  action  to 
have  the  State  Board  of  Education's  certification 
regulations  declared  unconstitutional  on  the  basis 
that  the  statute  granting  authority  to  certify  teachers 
was  without  standards  and  thus  was  an  improper 
delegation  of  legislative  powers  and  that  the  Board 
violated  the  equal  protection  and  due  process  clauses 
of  the  state  and  federal  constitutions.  The  regulations 
require  a  teacher's  certificate  to  be  renewed  every 
five  years  by  earning,  at  the  teacher's  expense, 
credits  at  least  some  of  which  must  be  earned  by  the 
successful  completion  of  college  courses.  Failure  to 
renew  results  in  salary  deductions  if  the  teacher  is 
permitted  to  continue  teaching  and  often  results  in 
loss  of  the  job. 

Holding.  The  North  Carolina  Supreme  Court  held 
that  statutory  standards  were  unnecessary  since  the 
statute  (G.S.  115-11  and  G.S.  115-153)  merely  restates 
a  constitutional  grant  (Art.  IX,  §  5).  The  regulations 
also  were  held  not  to  be  discriminatory  or  arbitrary 
because  they  excluded  non-teachers  since  the 
regulations  were  reasonably  related  to  the  purposes  of 
improving  the  quality  of  classroom  instruction. 

ATTORNEY  GENERAL'S  OPINIONS 

Subject:  Contents  of  Personnel  File  Required  by 
the  Teacher  Tenure  Act. 

Requester.  William  A.  Dees,  Chairman  of  Coram, 
on  Good  Personnel  Policies  (20  March  1972). 
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Question  1.  What  must  the  personnel  file  required 
by  G.S.  115-142(b)  contain? 

Answer.  Complaints  against,  commendations  of,  or 
written  suggestions  for  corrections  and  improvements 
made  to  a  teacher  by  the  school  administration  to- 
gether with  the  teacher's  denial  or  explanation. 

Question  2.  Must  pre-employment  data  collected  on 
a  teacher  be  placed  in  the  "personnel  file"  referred 
to  by  G.S.  115-142(b)? 

Answer.  No.  Pre-employment  information  may  be 
kept  in  a  separate  file  which  the  school  need  not 
show  to  the  teacher. 

Question  3.  May  the  school  maintain  two  files  on  a 
teacher  but  permit  the  teacher  to  have  access  only  to 
the  file  required  by  G.S.  115-142(b)? 

Answer.  Yes. 
[Editor's  note. -Although  I  understand  the  need  and 
desire  of  schools  to  keep  pre-employment  information 
confidential,  I  question  whether  the  school  can 
prevent  a  teacher  from  seeing  any  information 
received  by  the  school  about  the  teacher,  including 
pre-employment  information,  after  the  teacher  is 
employed.  I  also  think  the  school  has  more  to  lose 
than  it  has  to  gain  by  keeping  a  "confidential"  file 
on  its  teachers.  An  explanation  of  these  reservations 
and  a  proposed  school  board  policy  on  public  access 
to  the  teacher's  personnel  file  will  be  made  by  Joan 
Brannon,  an  Institute  faculty  member,  at  the  School 
Board  Conference  on  May  9.] 


Subject.  Sale  or  lease  of  school  property  to 
municipality-G.S.  160-61.2. 

Requester.  James  B.  Garland,  Gaston  County 
School  Board  Attorney  (22  October  1971). 

Questions.  (1)  May  school  boards  lease  school 
property  to  a  city  for  more  than  a  one  year  term?  Yes. 
(2)  If  a  long-term  lease  is  legal,  may  a  nominal  rent, 
e.g.,  SI.OO  per  year,  be  charged?  No. 

Reason.  (1)  When  school  boards  wanted  to  lease 
school  property  they  have  been  limited  by  G.S.  115- 
126(e)  to  leases  not  longer  than  one  year.  The  1969 
legislature  gave  school  boards  new  authority  when 
leasing  to  governmental  units.  It  enacted  G.S.  160- 
61.2,  which  authorizes  school  boards,  upon  such 
terms  and  conditions  as  it  deems  wise,  to  "exchange 
with,  lease  to,  lease  from,  sell  to,  purchase  from  or 
enter  into  agreement  regarding  the  joint  use  by"  any 
municipality  or  other  governmental  unit.  The  only 
requirement  for  such  real  property  transactions  is  that 
it  be  taken  after  public  hearing  and  with  proper 
notice.  Thus  long-term  leases  by  school  boards  with 
governmental  units  are  permissible. 


(2)  The  consideration  for  the  lease  must  "take  into 
account  the  value  of  the  property"  in  the  same  manner 
as  if  the  leasing  party  were  a  private  corporation. 
Nominal  rents  are  not  permissible  and  rents  must  be 
' '  in  keeping  with  the  value  of  the  property  on  the  open 
market." 

Subject.  Purchase  of  Accident  Insurance  by  School 
Board. 

Requester.  W.  F.  Womble,  Winston-Salem/Forsyth 
School  Board  Attorney  (10  May  1971). 

Question.  May  school  board  use  public  funds  to 
purchase  catastrophic  accident  insurance  for  students 
on  athletic  teams?  Yes. 

Conclusion.  School  boards  may  request  money  for 
catastrophic  accident  insurance  for  all  or  any  desig- 
nated group  of  students.  G.S.  115-78(e)  permits 
inclusion  in  the  school  budget  of  any  object  of 
expenditure  "authorized  by  the  General  Assembly,  the 
State  Board  of  Education,  or  county  or  city  boards  of 
education,  when  funds  for  the  same  are  made  avail- 
able." 

RECENT  PUBLICATIONS 

•  John  W.  Dees,  "Serrano  v.  Priest:  Implications  for 
Financing  Public  Schools,"  Popular  Government  38 
(December  1971),  3-12.  This  article  presents  an 
excellent  analysis  of  the  decision  that  overturned  the 
California  school  finance  system,  holding  that  the 
quality  of  public  education  may  not  be  a  function  of 
wealth  other  than  the  wealth  of  the  state  as  a  whole. 
Dees  examines  North  Carolina's  system  of  financing 
schools,  finds  that  it  would  not  meet  the  Serrano 
test,  and  proposes  a  scheme  that  should  satisfy  its 
requirements.   Reprints  are  free  on  request. 

•  Robert  E.  Phay  and  Robert  M.  Ward,  Loca2  Acts 
Creating  and  Providing  for  North  Carolina  City  School 
Administrative  Units.  Institute  of  Government, 
University  of  North  Carolina  at  Chapel  Hill,  1972. 
423  pages.  Copies  are  $5.00  plus  3%  sales  tax. 

This  publication  provides  the  superintendent,  the 
local  board  chairman,  and  the  school  attorney  with 
the  major  local  acts  governing  the  operation  of  their 
city  administrative  school  units  in  a  single  volume. 
It  also  affords  a  quick  reference  to  the  acts  of  the 
other  city  school  units,  showing  how  they  dealt  with 
a  particular  problem  and  the  types  of  powers  or 
procedures  for  school  operation  that  they  possess. 
The  book  also  contains  an  analysis  and  statistical 
comparison  of  the  size,  method  of  selection,  length  of 
term,  staggering  of  terms,  and  method  of  filling 
vacancies  of  city  school  boards.  These  character- 
istics are  each  discussed  with  accompanying  charts 
and  are  catalogued  in  an  appendix. 


School  Law  Bulletin 


•  Journal  of  Law  and  Education,  Vol.  1,  no.  1, 
January  1972.  Quarterly  periodical  by  the  Jefferson 
Law  Book  Company,  933  Gist  Avenue,  Silver  Spring, 
Maryland,  20910.  Annual  subscription  is  S20. 


This  new  journal  seeks  to  provide  a  forum  for 
discussing  major  school  law  issues.  In  addition  to 
articles  on  law  and  education,  it  contains  a  digest  of 
important  court  decisions,  summaries  of  major  pro- 
posed and  enacted  legislation,  and  book  reviews. 


ANNOUNCEMENTS 

School  Board  Members'   Conference -May  9-10  at 

the  Institute  of  Government.  This  annual  conference, 
co-sponsored  by  the  North  Carolina  School  Boards 
Association  and  the  Institute,  will  include  presenta- 
tions on: 

new  tenure  law 

confidentiality  of  student  records 

developing  grievance  procedures 

sex  education 

recent  developments  in  school  desegregation 

NCSBA's  1973  Legislative  Program 

Rights  of  Handicapped  Children  and 

Serrano  v.  Priest. 

The  Director  of  NSBA's  Educational  Policy  Service, 
William  E.  Dickerson,  will  speak  on  "Developing 
Written  School  Board  Policies,"  and  the  State  Super- 
intendent, A.  Craig  Phillips,  will  speak  following  the 
banquet  on  "Out  Ahead  of  Us." 

Dismissal  of  Teachers  and  Administrators  and  the 
Nonrenewal  of  Teacher  Contracts.  Single  mimeo- 
graphed copies  of  proposed  school  board  regulations 
to  implement  the  North  Carolina  tenure  act  are 
available  on  request  from  the  Institute.  The  printed 
version  will  be  available  in  early  May. 


